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CENTRAL TEXAS WATER COALITION’S
REPLY TO THE EXCEPTIONS TO THE PROPOSAL FOR DECISION

The Central Texas Water Coalition (CTWC), as one of 11 parties to a hearing on the
merits held on Monday, February 17, 2014, files this “Reply to the Exceptions to the Proposal
for Decision” in the above-referenced proceeding on the Lower Colorado River Authority’s
(LCRA’s) request for emergency relief from certain provisions in its 2010 Water Management
Plan. As requested by the TCEQ Commissioners, a Proposal for Decision (PFD) and proposed
Order was issued by the Honorable Administrative Law Judges (the ALJs) on February 21, 2014.
Exceptions to the PFD and Order were due on Monday, February 24, 2014, and CTWC received
copies of the Exceptions filed by eight of the parties to the hearing. CTWC respectfully files this
Reply to the Exceptions and urges the Commission to adopt the PFD and proposed Order in
accordance with the comments below.

Reply to Exceptions Urging a Lower or No Trigger Level

Some parties continue to urge a PFD and Emergency Order with a lower storage level
trigger or no storage level trigger at all, and instead a bare-bones order that no stored water will
be released during the effective period of the Emergency Order, regardless of amounts of water
in storage in the Highland Lakes.

This approach must be rejected because it ignores two important factors: (1) the science,
and (2) the evidence of imminent threats to public health and safety.

The Executive Director’s (ED’s) expert, Dr. Kathy Alexander, reviewed the modeling
provided by LCRA in its application and additional modeling by the City of Austin (COA). She
found that the COA’s modeling tracked the LCRA’s modeling closely and that the information
she reviewed showed an 850,000 acre-foot trigger to be inadequate to protect public health and
safety from imminent threat and a 1.1 million acre-foot trigger to be supported. The ED’s Order
was issued based upon this analysis.

Since the ED’s analysis and Order issued in January, additional scientific support for a
trigger level of 1.4 million acre-feet was provided at the Hearing on the Merits. Separate
hydrological modeling efforts presented by CTWC, the City of Austin (COA), and LCRA came
to very similar conclusions:
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o That a trigger level of 850,000 acre-feet could result in reaching the emergency level of
600,000 acre-feet in storage by summer of 2014;

e That a trigger level of 1.1 million acre-feet could result in reaching the emergency level of
600,000 acre-feet in storage by spring of 2015;

» That a trigger level of 1.4 million acre-feet could result in reaching the emergency level of
600,000 acre-feet in storage within one and a half to two years.

Additional inflow evidence was presented that supports 1.4 million acre-foot trigger
level. This evidence included data on inflows since the ED’s analysis was performed, which

showed that inflows in January 2014 were the lowest monthly total for any January since the
1950s.

The ALJs considered the written and oral testimony of four separate, highly-credentialed
experts in the field of hydrological modeling and relied upon that credible science in making
their determination.

This approach also ignores ample evidence heard by the ALJs of imminent and current
threats to public health and safety. These include the current lack of water sources for fire
fighting; that some public water systems, which provide water to citizens for drinking, cooking,
bathing, washing clothes and dishes, and other hygiene, have already had water sources dry up;
and other public water systems, despite making changes to intake apparatus (some at great
expense), could lose access to water in a matter of months if lake levels continue to drop. The
ALJs heard testimony regarding each of these very real threats and others, and their PFD and
proposed Order properly recognize and catalogue this evidence in support of their finding of an
imminent threat to public health and safety and the response necessary to protect public health
and safety.

The Colorado Water Issues Committee (CWIC) instead offers to concede “an
unacceptable risk to human health and safety,” which does not reflect any legal standard
required for issuance of an emergency order. As noted by the ALJs, such an order would be
subject to legal challenge.

After weighing the science and the evidence of imminent threat, the ALJs determined that
an imminent threat exists now and that an adequate level of protection from that risk requires
adequate lead time to respond to changing conditions, which the evidence shows can change
wildly in short periods of time, and possibly allow for some recovery through inflows over that
time period, which would help move the lakes away from the “99% line.” A trigger level of 1.4
million acre-feet provides the level of water supply protection necessary for LCRA’s firm
customers, who are entitled to 100% of their water supply needs unless a Drought Worse than
the Drought of Record (DWDR) is declared, and whose water supplies are used for basic human
needs such as drinking and bathing. The no trigger level or lower trigger level orders advocated
by some of the parties would simply sweep these valid findings, conclusions, and ordering
provisions under the rug.
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Reply to Exceptions Regarding the Renewal of the Emergency Order

The ALJs’ recommended Ordering Provision No. 4 would provide for the automatic
renewal of the Emergency Order for the additional 60 days allowed by law if the combined
storage in Lakes Buchanan and Travis is below 1.4 million AF on May 26, 2014. Contrary to
the arguments of some parties, this Ordering Provision is not precluded by the law that governs
this proceeding.

The plain language of the statute does not preclude Ordering Provision No. 4. The
relevant statute provides that the Order “may be renewed.” Tex. Water Code § 11.139(a). This
reflexive construction does not require that any particular action be taken, nor is any procedure
for renewal prescribed elsewhere in the law or rules.

Second, the relevant question in any renewal proceeding would turn completely upon the
then-current water level in the Highland Lakes. All parties are clearly on notice regarding the
limited issue that would be addressed at that time. It would be an absurd waste of resources to
subject these 11 parties and the Commission to the possibility of yet another hearing proceeding
in 120 days when the storage level contingencies can be adequately and fairly addressed in the
current proceeding and order. Principles of judicial economy, especially in the context of an
emergency proceeding, support Ordering Provision No. 4.

Finally, the policy behind the Emergency Order statute favors automatic renewal when
reasonable under the particular circumstances of the case. Emergency Orders are designed to
enable a quick and agile response to emergency conditions. Likewise, on F ebruary 14, 2014, the
Governor once again renewed his Proclamation of a Drought Emergency for most of the counties
affected by this Emergency Order; these Proclamations are also designed to remove impediments
to agency action to respond to emergency conditions. An additional hearing procedure in 120
days would unnecessarily hamper the TCEQ’s ability to respond to the drought emergency in a
timely and efficient manner.

Allocation of Transcript Costs

In its Exceptions, the Applicant, LCRA, has asked for an allocation of transcript costs
among the various parties to the hearings that were held on the request for emergency relief.
CTWC urges the Commission instead to allocate 100% of the costs of the transcript to CWIC.
CWIC requested this hearing but wholly failed to persuade the ALJs of the merits of its position,
as evidenced by the PFD.

CWIC’s request caused ten other parties to expend copious amounts of time, energy and
money over the past two weeks. CTWC is a non-profit organization of volunteers with limited
funds. Its participation in these sudden, expedited formal legal proceedings was not expected or
budgeted. Additional costs for the expedited transcripts of the February 12, 2014 Agenda, the
February 12 prehearing conference, and the February 17, 2014 hearing on the merits, should be
borne by the party who requested a contested case hearing on February 10, 2014. As the party
who requested a contested case hearing in the midst of the Commission’s consideration of an
emergency order, CWIC should pay the entire cost of the transcript.
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CONCLUSION AND PRAYER

For the reasons given above, and in accordance with the substantial evidence in the
record supporting the PFD and proposed Order recommended by the ALJs, CTWC renews its
request that the Commission grant emergency relief to LCRA from compliance with its current
Water Management Plan using a combined storage trigger level of 1.4 million acre-feet and other
limitations on releases of stored interruptible water from the Highland Lakes, as recommended
by the ALJs with the changes suggested by CTWC in its Exceptions and Clarifications to the
Proposal for Decision and Proposed Order, filed yesterday.

Respectfully submitted,

SMILEY LAW FIRM, P.C.

6000 Shepherd Mountain Cove #2107
Austin, Texas 78730

Phone: 512.394.7121

By: Wk& C. SWW‘B,

Cynthia C. Smiley

State Bar No. 18526475
cindy@smileylawfirm.com
Shana L. Horton

State Bar No. 24041131
shana@smileylawfirm.com

Frank J. Cooley
State Bar No. 24089203
frankjcooleyesq@gmail.com
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing “Central Texas Water Coalition’s
Reply to the Exceptions to the Proposal for Decision” has been sent via electronic mail to each of
the parties on the malllng list below and electronically filed with the docket clerks of SOAH and
the TCEQ on the 25™ day of February 2014:

Party Representative E-mail
City of Austin Mary Sahs marysahs@sahslaw.com
City of Austin Ross Crow ross.crow(@austintexas.gov

Colorado Water Issues Committee

Carolyn Ahrens

carolyn@baw.com

Colorado Water Issues Committee Mike Booth mjb@baw.com
Lehner/Lewis Interests & Garwood
Irrigation Company Molly Cagle molly.cagle@bakerbotts.com

Lehner/Lewis Interests & Garwood
Irrigation Company

Paulina Williams

paulina.williams@bakerbotts.com

Lehner/Lewis Interests & Garwood
Irrigation Company

Samia Rogers

samia.rogers@bakerbotts.com

Highland Lakes Firm Water Customer

Cooperative Trish Carls tcarls@cmcdlaw.com
Highland Lakes Firm Water Customer Carla Garcia

Cooperative Connolly cconnolly@cmcdlaw.com
Lower Colorado River Authority Lyn Clancy lyn.clancy@]cra.org

Lower Colorado River Authority Greg Graml reg.graml@lcra.or
National Wildlife Federation Myron Hess hess@nwf.org

Clive Runnells d/b/a AP Ranch Mary Carter mary@blackburncarter.com
Office of Public Interest Counsel Blas Coy blas.coy@tceqg.texas.gov

Office of Public Interest Counsel

Vic McWherter

vic.mcwherter@tceq.texas.gov

robin.smith@tceq.texas.gov

Executive Director of the TCEQ Robin Smith
Colette Barron
Texas Parks and Wildlife Department Bradsby

colette.barron@tpwd.texas.gov

Texas Parks and Wildlife Department

James P. Murphy

james.murphy@tpwd.texas.gov
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